TUESDAY,  JUNE  3,  1975 
WASHINGTON,  D.C. 

Volume  40  ■  Number  107 


PART  III 


DEPARTMENT  OF 
HEALTH, 

EDUCATION,  AND 
WELFARE 


Social  Security  Administration 


FEDERAL  HEALTH 
INSURANCE  FOR  THE 
AGED  AND  DISABLED 


Postliospifral  Extended  Care 


23974 


PROPOSED  RULES 


DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Social  Security  Administration 
[  20  CFR  Part  405  ] 

FEDERAL  HEALTH  INSURANCE  FOR  THE 
AGED  AND  DISABLED 

Posthospital  Extended  Care 

Notice  is  hereby  given,  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  that  the  amendments  to  the  regu¬ 
lations  set  forth  in  tentative  form,  are 
proposed  by  the  Commissioner  of  Social 
Security  with  approval  of  the  Secretary 
of  Health,  Education,  and  Welfare.  The 
purpose  of  the  proposed  amendments  is 
to  implement  section  247(a)  of  Pub.  L. 
92-603,  the  Social  Security  Amendments 
of  1972,  approved  on  October  30,  1972, 
which  defined  the  level  of  care  required 
to  qualify  an  individual  for  extended  care 
benefits  under  title  XVIII  of  the  Social 
Security  Act. 

Prior  to  the  enactment  of  section  247 
(a),  an  individual  could  qualify  for  ex¬ 
tended  care  benefits  only  if  he  needed 
continuing  skilled  nursing  care  for  fur¬ 
ther  treatment  of  any  condition  for 
which  he  received  inpatient  hospital  serv¬ 
ices  or  for  a  condition  which  arose  while 
he  was  in  a  skilled  nursing  facility  re¬ 
ceiving  care  for  a  condition  for  which  he 
received  inpatient  hospital  services. 
Effective  January  1,  1973,  an  individual 
is  eligible  for  extended  care  benefits  if 
he  needs  skilled  nursing  care  or  other 
skilled  rehabilitation  services  on  a  daily 
basis,  for  further  treatment  of  any  of  the 
conditions  with  respect  to  which  he  re¬ 
ceived  inpatient  hospital  services  or  for  a 
condition  which  arose  while  he  was  in  a 
skilled  nursing  facility  receiving  care  for 
a  condition  for  which  he  received  inpa¬ 
tient  hospital  services,  which  as  a  practi¬ 
cal  matter  can  only  be  provided  in  a 
skilled  nursing  facility  on  an  inpatient 
basis.  This  change  gives  recognition  to 
the  fact  that  there  are  patients  in  need 
of  daily  skilled  rehabilitation  services 
(other  than  nursing)  which  are  essential 
to  their  recovery  from  an  inpatient 
hospital  stay  or  to  prevent  their  condi¬ 
tion  from  worsening  and  which  as  a 
practical  matter  should  be  provided  in  an 
Institution.  Thus,  patients  in  need  of  daily 
skilled  rehabilitation  services  requiring 
institutional  care,  such  as  hip  fracture 
patients  who  need  daily  physical  therapy 
services  after  the  fracture  has  healed  to 
the  weight-bearing  stage,  may  now  qual¬ 
ify  for  extended  care  benefits. 

The  proposed  regulations:  (a)  Define 
the  term  “daily  basis,”  as  requiring  serv¬ 
ices  on,  essentially,  a  7-day-a-week 
basis;  (b)  explain  that  in  determining 
when,  as  a  “practical  matter,”  care  can 
only  be  provided  in  a  skilled  nursing  fa¬ 
cility,  consideration  must  be  given  to  the 
patient’s  condition  and  to  the  availabil¬ 
ity  and  feasibility  of  using  more  econom¬ 
ical  alternative  facilities  and  services; 
(c)  define  “other  skilled  rehabilitation 
services;”  and  (d)  redefine  “skilled  nurs¬ 
ing  service.” 

In  the  past,  a  skilled  nursing  service 
has  been  defined  in  regulations  of  the 


health  insurance  program  as  one  which 
must  be  furnished  by  or  under  the  direct 
supervision  of  a  licensed  nurse  (i.e.,  if 
an  aide  performed  a  skilled  nursing  serv¬ 
ice,  a  licensed  nurse  (R.N.  or  L.P.N.)  had 
to  be  present  at  the  time  the  service  was 
being  performed  by  the  aide) .  Under  the 
revised  definition,  an  aide  may  perform 
skilled  services  under  the  general,  rather 
than  direct,  supervision  of  a  licensed 
nurse  (R.N.  or  L.P.N.),  (i.e.,  at  the  time 
such  services  are  performed,  the  nurse 
must  only  be  on  the  premises  of  the 
institution) . 

In  addition,  the  proposed  regulations 
provide  that  if  a  patient  needs  a  variety 
of  unskilled  services  on  a  regular  daily 
basis,  the  patient  could  be  considered  a 
skilled  care  patient  if  the  planning  and 
overseeing  of  the  unskilled  services  re¬ 
quires  daily  skilled  assessment  and  man¬ 
agement  to  meet  his  needs,  promote  his 
recovery,  and/or  actuate  his  medical 
safety. 

In  existing  regulations,  the  sterile  ir¬ 
rigation  of  a  catheter  is  classified  as  a 
nonskill ed  nursing  service.  The  amend¬ 
ments  specify  that  such  irrigation  is  now 
classified  as  a  skilled  nursing  service. 

Prior  to  the  final  adoption  of  the  pro¬ 
posed  regulations,  consideration  will  be 
given  to  any  data,  views,  or  arguments 
pertaining  thereto  which  are  submitted 
in  writing  in  triplicate  to  the  Commis¬ 
sioner  of  Social  Security,  Department  of 
Health,  Education,  and  Welfare,  Social 
Security  Administration,  P.O.  Box  1585, 
Baltimore,  Maryland  21203,  on  or  before 
July  3, 1975. 

Copies  of  all  comments  received  in  re¬ 
sponse  to  this  notice  will  be  available  for 
public  inspection  during  regular  busi¬ 
ness  hours  at  the  Washington  Inquiries 
Section,  Office  of  Public  Affairs,  Social 
Security  Administration,  Department  of 
Health,  Education,  and  Welfare,  North 
Building,  Room  4146,  330  Independence 
Avenue,  SW.,  Washington,  D.C.  20201. 

The  proposed  amendments  are  to  be 
issued  under  the  authority  contained  in 
sections  1102,  1814(a)(2),  and  1871  of 
the  Social  Security  Act,  49  Stat.  647, 
79  Stat.  294,  as  amended,  and  79  Stat. 
331,  (42  U.S.C.  1302,  1395f(a)(2), 

1395hh). 

(Catalog  of  Federal  Domestic  Assistance  Pro¬ 
gram  No.  13.800,  Health  Insurance  for  the 
Aged — Hospital  Insurance) 

Dated:  May  1, 1975. 

J.  B.  Cardwell, 

Commissioner  of  Social  Security. 

Approved:  May  22, 1975. 

Caspar  W.  Weinberger, 

Secretary  of  Health, 

Education,  and  Welfare. 

Part  405  of  Chapter  HI  of  Title  20  of 
the  Code  of  Federal  Regulations,  as 
amended,  is  further  amended  as  set  forth 
below: 

1.  Section  405.126  is  revised  to  read  as 
follows: 

§  405.126  Posthospital  extended  care. 

(a)  Defined.  Posthospital  extended 
care  is  the  level  of  care  which  is  pro¬ 
vided  a  patient  who  no  longer  requires 


the  constant  availability  of  the  medical 
services  provided  by  a  hospital  but  who 
continues  to  need,  on  a  daily  basis  (see 
§405.128),  skilled  nursing  services  or 
skilled  rehabilitation  services  (see  §  405.- 
127),  which  as  a  practical  matter  (see 
§  405.128a)  can  be  provided  only  in  a 
skilled  nursing  facility  on  an  inpatient 
basis,  and  which  are  for  either  (l)a  con¬ 
dition  for  which  he  received  inpatient 
hospital  services  (see  5  405.120(c)),  or 
(2)  for  a  condition  which  arose  while  he 
was  in  a  skilled  nursing  facility  receiving 
care  for  a  condition  for  which  he  re¬ 
ceived  inpatient  hospital  services. 

(b)  Coverage  criteria.  In  determining 
whether  the  services  a  patient  requires 
in  connection  with  a  condition  specified 
in  paragraph  (a)(1)  or  (a)(2)  of  this 
section  constitute  the  level  of  care 
covered  under  the  extended  care  benefit, 
three  criteria  must  be  met: 

(1)  Skilled  nursing  services  or  skilled 
rehabilitation  services  must  be  required; 

(2)  Such  services  must  be  required  on 
a  daily  basis;  and 

(3)  As  a  practical  matter,  the  service 
can  only  be  provided  in  a  skilled  nursing 
facility  (or  only  in  such  a  facility  or  a 
hospital)  on  an  inpatient  basis. 

2.  Section  405.127  is  revised  to  read  as 
follows: 

§  405.127  Poslhospital  extended  rare; 
skilled  nursing  and  rehabilitation 
services. 

(a)  Defined.  Skilled  nursing  and/or 
skilled  rehabilitation  services  are  those 
services  furnished  under  the  general  di¬ 
rection  of  a  physician  which:  (1)  Require 
the  skills  of  technically  or  professionally 
trained  personnel,  e.g.,  registered  nurse, 
licensed  practical  (vocational)  nurse, 
physical  therapist,  occupational  thera¬ 
pist,  speech  pathologist  as  defined  in 
§  405.1101  (c) ,  (k) ,  (m) ,  (q) ,  and  (t)  and 
(2)  are  provided  either  directly  by  or 
under  the  supervision  (§  405.1101(u))  of 
such  personnel. 

(b)  Determination  of  services  as 
skilled.  In  determining  whether  a  service 
is  skilled,  the  following  criteria  shall 
apply: 

(1)  Where  the  inherent  complexity  of 
a  service  prescribed  for  a  patient  is  such 
that  it  can  be  safely  and/or  effectively 
performed  only  by  or  under  the  super¬ 
vision  of  technically  or  professionally 
trained  personnel,  the  service  would  con¬ 
stitute  a  skilled  service. 

(2)  The  restoration  potential  of  a 
patient  is  not  the  deciding  factor  in 
determining  whether  a  service  is  to  be 
considered  skilled  or  nonskilled.  Even 
where  full  recovery  or  medical  improve¬ 
ment  is  not  possible,  skilled  care  may  be 
needed  to  prevent,  to  the  extent  possible, 
deterioration  of  the  condition  or  to  sus¬ 
tain  current  capacities.  For  example, 
even  though  no  potential  for  rehabilita¬ 
tion  exists,  a  terminal  cancer  patient 
may  require  such  skilled  services  as 
periodic  “tapping”  to  relieve  fluid  ac¬ 
cumulation,  and  injections  to  alleviate 
pain. 

(3)  A  service  that  is  generally  non¬ 
skilled  would  be  considered  to  be  a  skilled 
service  where,  because  of  special 
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medical  complications,  its  performance 
or  supervision  or  the  observation  of  the 
patient  necessitates  the  use  of  skilled 
nursing  or  skilled  rehabilitation  per¬ 
sonnel.  For  example,  the  existence  of  a 
plaster  cast  on  an  extremity  generally 
does  not  indicate  a  need  for  skilled  care, 
but  a  patient  with  a  preexisting  acute 
skin  problem  or  a  need  for  special  trac¬ 
tion  of  the  injured  extremity  might  need 
to  have  technically  or  professionally 
trained  personnel  properly  adjust  trac¬ 
tion  or  observe  him  for  complications.  In 
such  cases,  the  complications  and  special 
services  involved  must  be  documented  by 
physicians’  orders  and  nursing  and/or 
therapy  notes. 

(c)  Skilled  nursing  or  rehabilitation 
services.  Some  examples  of  skilled  nurs¬ 
ing  and  other  skilled  rehabilitation  serv¬ 
ices  include,  but  are  not  limited  to,  the 
following: 

(1)  Services  which  could  qualify  as 
either  skilled  nursing  or  skilled  rehabil¬ 
itation  services — (i)  Overall  management 
and  evaluation  of  care  plan.  The  de¬ 
velopment,  management,  and  evaluation 
of  a  patient  care  plan,  based  on  the 
physician’s  orders  and  concurrent 
with  his  approval,  constitute  skilled 
services  when,  in  terms  of  the  patient’s 
physical  or  mental  condition,  such  de¬ 
velopment,  management,  and  evaluation 
necessitate  the  involvement  of  tech¬ 
nically  or  professionally  trained  per¬ 
sonnel  to  meet  his  needs,  promote  his 
recovery,  and  actuate  his  medical  safety. 
This  would  include  the  management  of 
a  plan  involving  only  a  variety  of  non- 
skilled  services  where  in  light  of  the 
patient’s  condition  the  aggregate  of 
such  services  necessitates  the  involve¬ 
ment  of  technically  or  professionally 
trained  personnel.  For  example,  an  aged 
patient  with  a  history  of  diabetes 
mellitus  and  angina  pectoris  who  is  re¬ 
covering  from  an  open  reduction  of  a 
fracture  of  the  neck  of  the  femur  re¬ 
quires,  among  other  services,  careful 
skin  care,  appropriate  oral  medications, 
a  diabetic  diet,  a  therapeutic  exercise 
program  to  preserve  muscle  tone  and 
body  condition,  and  observation  to  de¬ 
tect  signs  of  deterioration  in  his  condi¬ 
tion  or  complications  resulting  from  his 
restricted,  but  increasing  mobility.  Al¬ 
though  any  of  the  required  services  could 
be  performed  by  a  properly  instructed 
person,  such  a  person  would  not 
have  the  ability  to  understand  the  re¬ 
lationship  between  the  services  and 
evaluate  the  ultimate  effect  of  one  serv¬ 
ice  on  the  other.  Since  the  nature  of  the 
patient’s  condition,  his  age,  and  his 
immobility  create  a  high  potential  for 
serious  complications,  such  an  under¬ 
standing  is  essential  to  assure  the 
patient’s  recovery  and  safety.  Under 
these  circumstances,  the  management  of 
such  a  plan  of  care  would  require  the 
skills  of  a  technically  or  professionally 
trained  nurse  even  though  the  individual 
services  are  not  skilled.  Skilled  planning 
and  management  activities  are  not  al¬ 
ways  specifically  identified  in  the  pa¬ 
tient’s  clinical  record.  In  light  of  this, 
where  the  patient’s  overall  condition 
would  support  a  finding  that  his  re¬ 


covery  and/or  safety  could  be  assured 
only  if  the  total  care  he  requires  is 
planned,  managed,  and  evaluated  by 
technically  or  professionally  trained  re¬ 
habilitation  personnel,  it  would  be  ap¬ 
propriate  to  infer  that  skilled  services 
are  being  provided. 

(ii)  Observation  and  assessment  of  the 
patient’s  changing  condition.  When  the 
patient’s  condition  is  such  that  the  skills 
of  a  nurse  or  other  professional  person 
are  required  to  identify  and  evaluate  the 
patient’s  need  for  possible  modification 
of  treatment  and  the  initiation  of  addi¬ 
tional  medical  procedures  until  his  con¬ 
dition  is  stabilized,  such  services  consti¬ 
tute  skilled  services.  For  example,  a  pa¬ 
tient  with  congestive  heart  failure  may 
require  continuous  close  observation  to 
detect  signs  of  decompensation,  abnormal 
fluid  balance,  or  adverse  effects  resulting 
from  prescribed  medication(s)  which 
serve  as  indicators  for  adjusting  thera¬ 
peutic  measures.  Likewise,  surgical 
patients  transferred  from  a  hospital 
to  a  skilled  nursing  facility  while  in 
the  complicated,  unstabilized  post¬ 
operative  period,  e.g.,  after  hip  pros¬ 
thesis  or  cataract  surgery,  may  need 
continued  close  skilled  monitoring  for 
postoperative  complications  and  ad¬ 
verse  reaction.  Patients,  who  in  addition 
to  their  physical  problems,  exhibit  acute 
psychological  symptoms  such  as  depres¬ 
sion,  anxiety,  or  agitation,  etc.,  may  also 
require  skilled  observation  and  assess¬ 
ment  by  technically  or  professionally 
trained  personnel  to  assure  their  safety 
and/or  the  safety  of  others,  i.e.,  to  ob¬ 
serve  for  indications  of  suicidal  or  hostile 
behavior.  In  such  cases,  special  services 
required  must  be  documented  by  physi¬ 
cians’  orders  and/or  nursing  or  therapy 
notes. 

(iii)  Patient  education  services.  In 
cases  where  the  use  of  technically  or  pro¬ 
fessionally  trained  personnel  are  neces¬ 
sary  to  teach  a  patient  self -maintenance, 
such  teaching  services  would  constitute 
skilled  services.  For  example,  a  patient 
who  has  had  a  recent  leg  amputation 
needs  skilled  rehabilitation  services  pro¬ 
vided  by  technically  or  professionally 
trained  personnel  to  provide  gait  train¬ 
ing  and  to  teach  prosthesis  care.  Like¬ 
wise,  a  patient  newly  diagnosed  with  di¬ 
abetes  requires  instruction  from  tech¬ 
nically  or  professionally  trained  person¬ 
nel  to  learn  the  self-administration  of 
insulin  or  foot-care  precautions,  etc. 

(2)  Services  which  would  qualify  as 
skilled  nursing  services,  (i)  Intravenous 
or  intramuscular  injections  and  intra¬ 
venous  feeding: 

(ii)  Levin  tube  and  gastrostomy  feed¬ 
ings: 

(iii)  Nasopharyngeal  and  tracheotomy 
aspiration: 

(iv)  Insertion  and  sterile  irrigation 
and  replacement  of  catheters; 

(v)  Application  of  dressings  involving 
prescription  medications  and  aseptic 
techniques: 

(vi)  Treatment  of  extensive  decubitus 
ulcers  or  other  widespread  skin  disorder; 

(vii)  Heat  treatments  which  have  been 
specifically  ordered  by  a  physician  as 
part  of  active  treatment  and  which  re¬ 


quire  observation  by  technically  or  pro¬ 
fessionally  trained  nurses  to  adequately 
evaluate  the  patient’s  progress: 

(viii)  Initial  phases  of  a  regimen  in¬ 
volving  administration  of  medical  gases; 

(ix)  Rehabilitation  nursing  procedures, 
including  the  related  teaching  and  adap¬ 
tive  aspects  of  nursing,  that  are  part  of 
active  treatment. 

(3)  Services  which  would  qualify  as 
skilled  rehabilitation  services,  (i)  On¬ 
going  assessment  of  rehabilitation  needs 
and  potential:  Services  concurrent  with 
the  management  of  a  patient  care  plan, 
including  tests  and  measurements  of 
range  of  motion,  strength,  balance,  co¬ 
ordination,  endurance,  functional  abil¬ 
ity,  activities  of  daily  living,  perceptual 
deficits,  speech  and  language  or  hearing 
disorders; 

(ii)  Therapeutic  exercises  or  activities: 
Therapeutic  exercises  or  activities  which, 
because  of  the  type  of  exercises  employed 
or  the  condition  of  the  patient,  must  be 
performed  by  or  under  the  supervision 
of  a  qualified  physical  therapist  or  occu¬ 
pational  therapist  to  ensure  the  safety  of 
the  patient  and  the  effectiveness  of  the 
treatment; 

(iii)  Gait  evaluation  and  training: 
Gait  evaluation  and  training  furnished 
to  restore  function  in  a  patient  whose 
ability  to  walk  has  been  impaired  by 
neurological,  muscular,  or  skeletal  ab¬ 
normality; 

(iv)  Range  of  motion  exercises: 
Range  of  motion  exercises  which  are 
part  of  the  active  treatment  of  a  specific 
disease  state  which  has  resulted  in  a 
loss  of,  or  restriction  of,  mobility  (as 
evidenced  by  a  therapist’s  notes  show¬ 
ing  the  degree  of  motion  lost  and  the 
degree  to  be  restored) ; 

(v)  Maintenance  therapy:  Mainte¬ 
nance  therapy,  when  the  specialized 
knowledge  and  judgment  of  a  qualified 
therapist  is  required  to  design  and  es¬ 
tablish  a  maintenance  program  based 
on  an  initial  evaluation  and  periodic  re¬ 
assessment  of  the  patient’s  needs,  and 
consistent  with  the  patient’s  capacity 
and  tolerance.  For  example,  a  patient 
with  Parkinson’s  disease  who  has  not 
been  under  a  rehabilitation  regimen 
may  require  the  services  of  a  qualified 
therapist  to  determine  what  type  of  ex¬ 
ercises  will  contribute  the  most  to  the 
maintenance  of  his  present  level  of 
functioning; 

(vi)  Ultrasound,  short-wave,  and  mi¬ 
crowave  therapy  treatments. 

(vii)  Hot  pack,  hydrocollator,  infra¬ 
red  treatments,  paraffin  baths,  and 
whirlpool:  Hot  pack,  hydrocollator,  in¬ 
frared  treatments,  paraffin  baths,  and 
whirlpool,  in  particular  cases  where  the 
patient’s  condition  is  complicated  by  cir¬ 
culatory  deficiency,  areas  of  desensitiza¬ 
tion,  open  wounds,  fractures,  or  other 
complications,  and  the  skills,  knowl¬ 
edge,  and  judgment  of  a  qualified  physi¬ 
cal  therapist  or  occupational  therapist 
are  required;  and 

(viii)  Services  of  a  technically  or  pro¬ 
fessionally  trained  speech  pathologist  or 
audiologist  when  necessary  for  the  res¬ 
toration  of  function  in  speech  or  hear¬ 
ing. 
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(d)  Personal  care  services.  Personal 
care  services  that  can  be  learned  and 
performed  by  the  average  ancillary 
health  person  are  not  skilled  services  ex¬ 
cept  under  the  circumstances  specified 
in  paragraphs  (b)(3)  and  (c)(1)  (i)  of 
this  section.  Personal  care  services  in¬ 
clude,  but  are  not  limited  to,  the  follow¬ 
ing: 

(1)  Administration  of  routine  oral 
medications,  eye  drops,  and  ointments; 

(2)  General  maintenance  care  of  co¬ 
lostomy  or  ileostomy; 

(3)  Routine  services  in  connection 
with  indwelling  bladder  catheters; 

(4)  Changes  of  dressings  for  nonin  - 
fected  postoperative  or  chronic  condi¬ 
tions; 

(5)  Prophylactic  and  palliative  skin 
care,  including  bathing  and  application 
of  creams,  or  treatment  of  minor  skin 
problems; 

(6)  Routine  care  of  the  incontinent 
patient,  including  use  of  diapers  and  rub¬ 
ber  sheets; 

(7)  General  maintenance  care  in  con¬ 
nection  with  a  plaster  cast; 

(8)  Routine  care  in  connection  with 
braces  and  similar  devices; 

(9)  Use  of  heat  (hot  pack,  hydrocol¬ 
lator,  infrared,  and  whirlpool)  for  pal¬ 
liative  and  comfort  purposes; 

(10)  Routine  administration  of  medi¬ 
cal  gases  after  a  regimen  of  therapy  has 
been  established; 

(11)  Assistance  in  dressing,  eating,  and 
going  to  the  toilet; 

(12)  Periodic  turning  and  positioning 
in  bed;  and 

(13)  General  supervision  of  exercises 
which  have  been  taught  to  the  patient; 
including  the  actual  carrying  out  of 
maintenance  programs,  i.e.,  the  perform¬ 
ance  of  the  repetitive  exercises  required 
to  maintain  function  do  not  require  the 
skills  of  a  therapist  and  would  not 
constitute  skilled  rehabilitation  services 
(see  paragraph  (c)(3)  of  this  section). 


Similarly,  repetitious  exercises  to  im¬ 
prove  gait,  maintain  strength,  or  endur¬ 
ance;  passive  exercises  to  maintain  range 
of  motion  in  paralyzed  extremities, 
which  are  not  related  to  a  specific  loss  of 
function;  and  assistive  walking  do  not 
constitute  skilled  rehabilitation  services. 

3.  Section  405.128  is  revised  to  read  as 
follows: 

§  405.128  Po»>tliospitaI  extended  care; 
frequency  of  services;  “daily  basis.” 

Skilled  nursing  services  or  skilled  re¬ 
habilitation  services  must  be  required  and 
provided  on  a  “daily  basis” — i.e.,  on  es¬ 
sentially  a  7-day-a-week  basis.  However, 
if  skilled  rehabilitation  services  are  not 
available  on  a  7-day-a-week  basis,  a 
patient  whose  inpatient  stay  is  based 
solely  on  the  need  for  skilled  rehabilita¬ 
tion  services  would  meet  the  “daily  basis” 
requirement  where  he  needs  and  receives 
such  services  on  at  least  5  days  a  week. 
Accordingly,  where  a  facility  provides 
physical  therapy  on  only  5  days  a  week 
and  the  patient  in  such  a  facility 
requires  and  receives  physical 
therapy  on  each  of  the  days  on 
which  such  is  available,  the  requirement 
that  skilled  rehabilitation  services  be  pro¬ 
vided  on  a  daily  basis  would  be  met.  The 
requirement  that  skilled  services  be  re¬ 
quired  on  a  daily  basis  should  not  be  ap¬ 
plied  so  strictly  that  it  would  not  be  met 
merely  because  there  is  a  break  of  a  day 
or  two  during  which  no  skilled  services 
are  furnished  and  discharge  from  the 
facility  would  not  be  practical.  For  ex¬ 
ample,  a  patient  who  normally  requires 
skilled  rehabilitation  services  on  a  daily 
basis  exhibits  extreme  fatigue  which  re¬ 
sults  in  his  physician’s  suspending 
therapy  sessions  for  a  day  or  two.  Pay¬ 
ment  would  be  made  for  these  days  since 
discharge  in  such  a  case  would  not  be 
practical. 


4.  Section  405.128a  is  added  to  read  as 
follows: 

§  405.128a  Posthospital  extended  care; 
need  for  institutionalization;  “practi¬ 
cal  matter.” 

(a)  In  determining  whether  the  care 
needed  by  a  beneficiary  can,  as  a  prac¬ 
tical  matter,  only  be  provided  in  a  skilled 
nursing  facility  on  an  inpatient  basis, 
consideration  must  be  given  to  the  pa¬ 
tient’s  condition  and  to  the  availability 
and  feasibility  of  using  more  economical 
alternative  facilities  and  services. 

(b)  If  the  needed  service  is  not  avail¬ 
able  in  the  area  in  which  the  individual 
resides  and  transporting  him  to  the 
closest  facility  furnishing  such  services 
would  be  an  excessive  physical  hardship, 
it  would  be  appropriate  to  conclude  that 
the  needed  care  can,  as  a  practical  mat¬ 
ter,  only  be  provided  in  a  skilled  nursing 
facility.  This  would  also  be  true  even 
though  the  patient’s  condition  might  not 
be  adversely  affected,  if  it  would  be  more 
economical  or  more  efficient  to  provide 
the  covered  services  in  the  institutional 
setting.  For  example,  if  the  patient’s  con¬ 
dition  was  such  that  daily  transportation 
by  ambulance  was  necessary,  it  might  be 
more  economical  to  provide  the  needed 
care  in  an  institutional  setting. 

(c)  In  determining  the  availability  of 
alternative  facilities  and  services,  avail¬ 
ability  of  funds  to  pay  for  the  services 
furnished  by  such  alternative  facilities 
is  not  a  factor  to  be  considered.  For  in¬ 
stance,  an  individual  in  need  of  daily 
physical  therapy  might  be  able  to  receive 
the  needed  services  from  an  independent 
physical  therapy  practitioner.  The  fact 
that  reimbursement  could  not  be  made 
under  the  health  insurance  program  for 
the  services  in  a  year  after  $100  in  ex¬ 
penses  had  been  incurred,  would  not  be 
a  basis  for  determining  that  the  needed 
care  could  be  provided  only  in  a  skilled 
nursing  facility. 

[  FR  Doc.75-14332  Filed  5-30-75 ;  8 : 45  am  ] 
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